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ISSUES AND STANDARD OF REVIEW 
I, Did the Utah State Tax Commission ("Tax Commission") 
err in holding that Niederhauser was liable for sales tax in 
Utah and would not be granted a credit for sales tax paid in 
another state even though Niederhauser had already paid 
sales tax on the property at issue in another state? 
Standard of Review: The standard of review governing 
this issue is the correction-of-error standard involving an 
agency's erroneous interpretation of law. Utah Code Ann. 
§63-46b-16(4)(d). Savage Indus.. Inc. V. Utah State Tax 
Commission, 811 P.2d 664 (Utah 1991). Under the correction-
of-error standard an agency's statutory interpretation will 
be upheld only if it is concluded to be not erroneous. 
Bevans v. Industrial C9PFi,g?|Qnr 790 P.2d 573 (Utah Ct. App. 
1990). The Tax Commission in its brief mistakenly states 
that the standard for review is the abuse of discretion 
standard. (Respondent's Brief at page 2). The abuse of 
discretion standard is only applied when there is a 
determination based in part on law and in part on fact. 
Chicago Bridge & Iron Co. v. Tax Commission, 196 Utah 
Advance Rpts. 18 (Utah 1992). This issue involves a 
determination of the application of law by an agency and 
therefore requires the correction-of-error standard. 
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II, Did the Tax Commission err in holding that Niederhauser 
was liable for sales tax on the purchase of building 
materials used in the construction of a hotel even though 
Niederhauser did not install such materials? 
Standard of Review; The standard of review governing 
this issue is set forth in Utah Code Ann. §63-46b-16(4)(g); 
the agency's action was based upon a determination of fact, 
made or implied by the agency which is not supported by 
substantial evidence when viewed in light of the whole 
record before the Court. Again, the Tax Commission in its 
Brief mistakenly claims the standard governing this issue is 
the abuse of discretion standard set forth in Utah Code Ann. 
§63-46b-16(4)(h), (i). (Respondent's Brief at page 2-3). 
The Tax Commission ignored the only testimony given at the 
hearing and made a decision unsupported by that evidence. 
III. Did tfre fax CQffffljssiQTl err JP hQldjpq that; purchases of 
building materials made by Petitioner and incorporated into 
real property owned bv The Church of Jesus Christ of Latter-
Day Saints ("LPS Church") were not exempt from sales tax as 
sales to a rqUqJQUg prqfrTUgatJQh? 
Standard of Review: The standard of review governing 
this issue is the correction-of-error standard involving an 
agency's erroneous interpretation of law. Utah Code Ann. 
§63-46b-16(4)(d). Savage Indus., Inc. V. Utah State Tax 
CommissifiQ# supra. Under the correction-of-error standard 
an agency's statutory interpretation will be upheld only if 
it is concluded to be not erroneous. Bevans v. Industrial 
Com&is^ion, supra. The Tax Commission in its brief 
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mistakenly states that the standard for review is the abuse 
of discretion standard. (Respondent's Brief at page 3) The 
abuse of discretion standard is only applied when there is a 
determination based in part on law and in part on fact. 
Chicago Bridge & Iron Co. v. Tax Coi«Tnisfiinnr supra. This 
issue involves a determination of the application of law by 
an agency and therefore requires the correction-of-error 
standard. 
DETERMINATIVE CONSTITUTIONAL PROVISIONS. STATUTES. 
ORDINANCES AND RULES 
I. STATUTES 
Utah Code Ann. S 59-1-801 
Utah Code Ann. S 59-12-104 
Utah Code Ann. §63-46b-16 
II. RULES & REGULATIONS 
Utah Administrative Rule R865-19-58S(A) (1) 11 
Utah Administrative Rule R865-19-58S(A) (4) 11 
Utah Administrative Rule R865-19-58S 
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ARGUMENT 
I, The Imposition of a Double Sales Tax On 
Transactions in more than one State is 
Discriminatory Against Interstate Commerce and 
Violative of the Interstate Commerce Clause 
Niederhauser entered into several contracts to 
fabricate ornamental metal which were to be installed in the 
State of Nevada. The liability for sales tax arose in Utah 
and Nevada simultaneously; therefore, since payment was made 
in Nevada first, a credit in Utah is appropriate. Even if 
Utah's tax is deemed to have arisen prior in time to the 
Nevada sales tax, the Multistate Compact is not applicable 
and imposition of Utah's tax is discriminatory against 
interstate commerce. Niederhauser has been required to pay 
sales tax in Nevada on the full amount of the sale pursuant 
to all of the contracts for work to be performed in both 
Utah and Nevada. R.0011-0013 The state of Nevada requires 
a sales tax on all sales made within the state of Nevada 
(N.R.S. 372-101 g£ seg). Prior to repeal in 1981, the 
Nevada Multistate Tax Compact allowed purchasers to credit a 
sister state's sales tax against the Nevada use tax. State 
v. Obexer & Son. 99 Nev. 233, 660 P.2d 981 (1983). In 1981, 
the state of Nevada repealed its participation in the 
Multistate Tax Compact which was previously set forth in 
N.R.S. 376.010, Art.5, Subd. 1. All of the contracts at 
issue before this Court were entered into after Nevada 
4 
withdrew from the Multistate Compact. Niederhauser was, 
therefore, required to pay the Nevada sales tax without an 
offsetting credit for any taxes paid in any other states. 
If Utah now imposes a tax on Niederhauser for sale of the 
same goods, then double taxation will occur. The imposition 
by Utah without an offsetting credit on products already 
subject to sales tax in Nevada, and on which the sales tax 
in Nevada was previously paid, are discriminatory and 
violative of the Interstate Commerce Clause. The U.S. 
Supreme Court in the case of Haliburton Oil Well Cementing 
Co. v. Reily, 373 U.S. 64 (1963) upheld the constitutional 
prohibition against taxing interstate commerce. 
The Tax Commission in its brief claims that the 
Multistate Compact requires that precedence in liability 
prevail over precedence in payment (Respondents brief at 
page 16). The Tax Commission quotes the Utah Supreme Court 
in the case Chicago Bridge & Iron Co. v. Tax Commission. 
supra as requiring that precedence in liability prevail over 
precedence in payment. The respondent goes on to quote the 
Supreme Court1s decision in Chicago Bridge & Iron as 
follows: 
Both Utah and California are members of 
the Multistate Tax Commission, and both 
have adopted the Multistate Tax Compact. 
Utah Code Ann. S 59-22-1 (1974 & Supp. 
1985) (currently codified at Utah Code 
Ann. § 59-1-801 (1987)); Cal. Rev. & 
5 
Tex. code SS 38001, 38006 (Wes. 1979 & 
Supp. 1992). 
Article V. of the Compact provides: 
Elements of Sales & Use Tax Laws Tax Credit 
1. Each purchaser liable for use tax on 
tangible personal property shall be entitled to 
full credit for the combined amount or amounts of 
legally imposed sales or use taxes paid by him 
with respect to the same property in another state 
and any subdivision thereof. The credit shall be 
applied first against the amount of the use tax 
due the state, and any unused portion of the 
credit shall then be applied against the amount of 
any use tax due a subdivision. 
If Niederhauser were to have purchased goods in Utah 
and then resold the finished product without installation to 
a Nevada entity, no tax would be due to the State of Utah 
since the purchase made by Niederhauser in Utah would have 
been for resale in interstate commerce. The only time that 
a tax in Utah becomes due is when Niederhauser actually 
installs or contracts with another to have the property 
installed in the state of Nevada. At the moment 
Niederhauser installs or contracts to install the property 
in Nevada, it is subject to a Nevada sales tax, which sales 
tax is not subject to credit for taxes paid to the state of 
Utah or any other state. Therefore, Niederhauser's 
obligation to pay a tax in Utah and in Nevada spring into 
existence from the same act; that is, Niederhauser•s 
installation of or contracting to install the property in 
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the state of Nevada• Absent installation in the state of 
Nevada, no Utah tax becomes due. However, the tax in Nevada 
is payable whether Niederhauser installed the property in 
Nevada or merely sold it to another entity in the state of 
Nevada. In essence, the liability for tax in Nevada springs 
into existence prior to the liability for the tax in Utah 
and therefore the Utah Tax Commission should grant a credit 
for the tax paid in Nevada. 
Notwithstanding a determination of the time in which 
the tax becomes due and payable, the rationale of the 
Multistate Tax Compact is not applicable in this case since 
Nevada is not a member of the Multistate Tax Compact. 
Although the Court of Appeals has determined that between 
two members of the Multistate Tax Commission precedence in 
liability prevails over precedence in payment, the present 
case does not involve two members of the Multistate Tax 
Compact. Nevada repealed its version of the Multistate Tax 
Compact in 1981 and assessed the tax on Niederhauser in the 
state of Nevada. Nevada does not provide for a credit of 
any sort for taxes paid in another state. The Tax 
Commission claims that Niederhauser should look to Nevada to 
obtain a credit. However, Nevada law does not provide for a 
credit and therefore the imposition of the Utah tax without 
a credit for taxes required to be paid in Nevada results in 
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double taxation. The tax in Nevada is fixed and not subject 
to a credit. Utah's assessment of the tax without granting 
a credit for Nevada tax results in double taxation and 
discrimination against interstate commerce and must be 
reversed. 
II. Since Niederhauser Did Not Install 
the Tangible Personal Property to Real Property 
No Sales Tax Should be Collected 
Niederhauser was not a real property contractor under 
the Ramada Hotel contract. In the Ramada contract, 
Niederhauser entered into a joint venture with Stott, Inc. 
whereby Niederhauser would fabricate the metal products and 
Stott would install the fabricated items. Hearing 
Transcript at page 50. The only evidence before the Court 
is the testimony of the officers of Niederhauser who clearly 
indicated that the joint venture arrangement was understood 
by the prime contractor. The testimony was that 
Niederhauser would not perform any of the installation 
services. Those services were to be provided by Stott, Inc. 
R. 0011-0012 and Hearing Transcript at page 50. In this 
case, Niederhauser is not a real property contractor since 
it neither contracted to install the fabricated metal 
products nor did it install the fabricated metal. All of 
the parties to the Ramada Contract understood Stott was the 
installation contractor. The Tax Commission in its brief at 
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page 13 indicates that since there was a contract executed 
by Niederhauser which required installation, Niederhauser 
therefore become a real property contractor. However, the 
evidence presented before the Administrative Law Judge and 
as set forth in the record, clearly indicates that 
Niederhauser was not the installation contractor and had no 
responsibility for installation; Stott was the installation 
contractor. Since Niederhauser is not a real property 
contractor, it is not the consumer of tangible property and 
not liable for sales tax. Furthermore, since Niederhauser 
sold the property to the prime contractor in Nevada, the 
purchases by Niederhauser of the raw material were purchases 
for resale and not subject to sales tax. 
The Tax Commission in its brief at page 13 argues that 
Niederhauser provided no evidence it sold the fabricated 
property to the installation contractor (Stott), and 
therefore Niederhauser's purchase of raw materials was not a 
purchase for resale. There have never been any claims that 
Niederhauser sold the manufactured product to the Stott. In 
fact, Niederhauser sold the product to the Nevada prime 
contractor from whom Niederhauser received payment. The 
purchase of raw materials in Utah by Niederhauser which were 
later sold in their non-installed form to the prime 
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contractor in Nevada was a purchase for resale and not 
subject to sales tax. 
III. A Sale to a Religious Organization is Exempt 
From Sales Tax and the Assessment Against 
Niederhauser Should Be Reversed. 
Since the ultimate burden of the sales tax falls on the 
L.D.S. Church, imposition of a sales tax on sales to the 
L.D.S. Church violates the statutory prohibition of 
imposition of sales tax on religious organizations. Utah 
Code Ann. S 59-12-104(8) clearly provides that sales made to 
a religious institution in the conduct of its religious 
activities are exempt from sales tax. The Tax Commission in 
its brief on page 12 indicates that Niederhauser has 
misunderstood which transaction is taxed. The Tax 
Commission tries to bifurcate the sale to the religious 
organization by claiming that two transactions occurred; 
first the purchase by Niederhauser of materials which it 
used to fabricate products, and second when Niederhauser 
sells real property to the religious organization. If the 
Tax Commission's argument is carried to its logical 
conclusion, and two separate transactions are deemed to 
occur, then Niederhauser•s purchase of tangible property in 
the state of Utah, but which it does not install in the 
state of Utah should not be subject to tax since the 
property is not converted to real property in the State of 
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Utah. Thereafter, in a separate transaction, Niederhauser 
sells real property outside the state of Utah; a sale which 
is clearly not subject to Utah tax since it is the sale of 
real property and occurs outside the state of Utah, The Tax 
Commission claims that both transactions are inter-related 
for purposes of its argument that Niederhauser is a real 
property contractor, yet wants to separate the two 
transactions in its argument regarding sales to a religious 
organization. The Tax Commission cannot have it both ways. 
Clearly, when Niederhauser purchases materials the purpose 
of which is to be sold to a religious organization, the 
entire transaction is a sale to a religious organization. 
The Tax Commission indicates that pursuant to Utah 
Administrative Rule R865-19-58S(A)(4) sales to a religious 
organization are exempt only if the seller does not install 
the material. The Tax Commission states that its rationale 
is set forth in Utah Administrative Rule R865-19-58S(A)(1) 
in that a person who converts personal property into real 
property is the consumer of the personal property since he 
is the last one to own it as personal property. However, 
Utah Code S 59-12-104(8) does not provide an exemption only 
for sales of tangible personal property, but provides an 
exemption for all sales to religious organizations. When 
the burden of the tax falls on a religious organization, the 
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result is impermissible under the Utah statute since clearly 
the public policy behind exempting sales to religious 
organizations is to provide that a religious organization is 
not required to pay sales tax. The U.S. Supreme Court in 
the case of Kern-Limerick, Inc. v. Scurlock. 347 U.S. 110 
(1954) set forth that if a sale is not to the contractor but 
is to the United States in both a real and symbolic sense, a 
tax cannot be imposed. This result was relied upon by the 
Nevada Supreme Court. Scotsman Manufacturing Co. v. State, 
808 P.2d 517 (Nev. 1991). In Kern-Limerick. the Supreme 
Court held that if the ultimate purchaser who bore the 
burden of the entire purchase price (including any taxes 
assessed) was the federal government, then the sales tax 
imposition on the contractor was improper. The Tax 
Commission's assessment of sale tax against Niederhauser 
violates the rule set down in Kern-Limerick. Niederhauser, 
if required to pay the sales tax to the state of Utah, would 
pass on the imposition of that tax in the form of a higher 
bid to the religious organization which organization would 
ultimately bear the full burden of the tax. Since under 
Utah statutes a religious organization is not required to 
pay sales tax a sales tax is inappropriate. In Scotsman 
Manufacturing, the Nevada Supreme Court specifically 
determined that when a manufacturer of modular housing 
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purchased materials which were later attached to real 
property in the state of Nevada, a sales tcix was improper 
even though the contractor was required to and did in fact 
install the modular housing to real property. 
The conflict between the Utah statute and the Tax 
Commission Rules are identical to the issues in Scotsman 
Manufacturing and in Kern-Limerick. The Tax Commission's 
reading of the Rules violates the statutory provision which 
provides an exemption for sales to religious organizations. 
CONCLUSION 
For the reasons set forth in it Original Brief and in 
this Reply Brief, the Petitioner requests that the 
determination of the Administrative Law Judge and the State 
Tax Commission be reversed. 
DATED this 8th day of February, 1993. 
CALLISTER, DUNCAN & NEBEKER 
CFM\PLDX\727KM 
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CERTIFICATE OF MAILING 
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ADDENDUM TO REPLY BRIEF OF PETITION 
CASE No, 920338-CA 
BEFORE THE UTAH STATE TAX COMMISSION 
NIEDERHAUSER ORNAMENTAL & 
METAL WORKS CO. , INC. , 
Peti t ioner, 
v. 
AUDITING DIVISION OF THE * 
UTAH STATE TAX COMMISSION, 
Respondent. 
STATEMENT OF CASE 
This matter came before the Utah State Tax Commission 
for a formal hearing on May 1, 1991. Paul F. Iwasaki, 
Presiding Officer, heard the matter for and on behalf of the 
Commission. Present and representing the Petitioner was 
Craig F. McCullough, Attorney at Law. Present and representing 
the Respondent was John McCarrey, Assistant Attorney General. 
Based upon the evidence and testimony presented at the 
hearing, the Tax Commission hereby makes its: 
FINDINGS OF FACT 
1. The tax in question is sales tax. 
2. The audit period in question is October 1, 1986, 
through September 31, 1989. 
3. The Petitioner is a Utah corporation which 
fabricates miscellaneous metal and steel structural items such 
as staircases and railings. To accomplish this, the Petitioner 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW, 
AND FINAL DECISION 
Appeal No. 90-1606 
Appeal No. 90-16 
takes the raw product or steel and fabricates the finished 
product. 
4. At issue in this case are six contracts which 
were entered into by the Petitioner during the audit period. 
5. Two of the contracts entered into by the 
Petitioner involved work performed on the construction of 
temples owned by the Church of Jesus Christ of Latter Day 
Saints in Portland, Oregon, and Las Vegas, Nevada. In both 
jobs, the Petitioner acted as a subcontractor. That is, the 
Petitioner contracted with a general contractor to furnish the 
miscellaneous steel items. Also by the terms of the contract, 
the Petitioner was obligated to install those items. 
6. The Petitioner did not perform any of the 
installation work itself, however, subcontracted that work out 
to other companies. 
7. Two of the contracts in question during the audit 
period invo-lved- work performed by the Petitioner on two 
buildings owned by governmental agencies in Nevada. One of 
those involved work performed on the McCarren International 
Airport, owned by Clark County, Nevada. The other project 
involved work performed by the Petitioner on the Downtown 
Transportation Center building owned by the city of Las Vegas. 
8. On both jobs, the Petitioner contracted with a 
general contractor to perform the miscellaneous steel work and 
acted as a subcontractor. Also, on both of those jobs the 
Petitioner was obligated by the terms of the subcontract 
agreement to not only furnish the items required, but was also 
obligated to install the items. 
Appeal No. 90-16 
9. In both jobs, the Petitioner subcontracted the 
installation portion of this obligation to other companies. 
10. On the fifth contract in question, the Petitioner 
entered into a joint venture with another company to gain a 
subcontract to perform structural steel work, including 
miscellaneous steel work for the construction of a hotel in 
Laughlin, Nevada. The Petitioner was awarded the subcontract. 
Pursuant to that subcontract, the Petitioner's partner on the 
joint venture did the structural steel work while the 
Petitioner fabricated the miscellaneous steel items. The 
installation of the items was performed by the Petitioner's 
partner in the joint venture. 
11. On the sixth contract in question, the Petitioner 
entered into a subcontract agreement with a general contractor, 
whereby the Petitioner agreed to furnish and install 
miscellaneous structural steel items in the construction of a 
hotel located in Las Vegas, Nevada. . Although obligated by the 
contract to install the items, the Petitioner subcontracted the 
installation portion of its obligations to another party. 
12. In the course of preparing the fabricated items, 
the Petitioner applies a prime coating of paint that is applied 
to the finished product to protect it from the elements. 
13. The paint purchased by the Petitioner is 
generally purchased in five gallon containers. The paint is 
then diluted with thinner so that the paint is sufficiently 
thin to be used through a sprayer. 
-3-
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14. Once applied to a surface, the thinner's presence 
in the paint evaporates, leaving only the solids present on the 
painted surface. The solids consist of pigment and resins. 
15. During the manufacturing process, specifically 
the welding process, the Petitioner uses gases such as argon 
and carbon dioxide. The purpose of the gases is to protect the 
weld metal from oxidation during cooling, or to stabilize the 
weld arc from jumping around. 
16. The argon and carbon dioxide used during the 
welding process do not become component parts of the finished 
product. 
17. The Petitioner paid sales tax to Nevada on 
property purchased and sold on four of the projects in question. 
CONCLUSIONS OF LAW 
The sale of tangible personal property to real 
contractors and repairmen of real property is generally subject 
to tax. 
Sales of materials and supplies to contractors for use 
in out of state jobs are taxable unless sold in interstate 
commerce as provided for by Rule R865-19-448. (Utah State Tax 
Commission Administrative Rule R865-19-58S.) 
Property purchased for resale in this state, in the 
regular course of business, either in its original form or as 
an ingredient or component part of a manufactured or compounded 
product, is exempt from sales tax. (Utah Code Ann. 
§59-12-104(28).) 
-4-
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Sales to the state, its institutions, and its 
political subdivisions are exempt from sales tax. (Utah Code 
Ann. §59-12-104(2).) 
DECISION AND ORDER 
With respect to the work performed by the Petitioner 
on the six contracts in question, the Petitioner maintains that 
purchases of the raw material that it used to fabricate the 
final products are exempt under three theories: 
1. The materials used in the construction of the 
religious buildings were exempt as sales to religious or 
charitable organizations; 
2. The purchase of the materials used in the 
construction of the two government owned buildings were exempt 
as sales to governmental agencies; and 
3. Purchases of the materials used in the 
construction of the two hotels were exempt from sales tax as 
having been interstate sales or, alternatively, purchases made 
for resale. 
The Petitioner further argued that it was not a real 
property contractor, and thus, was not the ultimate consumer of 
the raw materials in question. 
With respect to the Petitioner's argument that the 
temple projects were actually sales to religious entities, the 
Tax Commission finds the Petitioner's argument to be without 
merit. 
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While it is true that the owners of the buildings were 
religious entities, that fact, in and of itself, does not 
require a finding that those entities were the purchasers of 
the raw steel that was used to fabricate the finished products, 
nor does it mandate a finding that the Petitioner acted as the 
agent for the entities in purchasing the raw materials. Simply 
stated, there is nothing in the record to justify such a 
finding. 
With respect to the Petitioner's argument that the 
governmental building projects in Nevada were actually sales to 
a governmental entity, and thus exempt from sales tax, the Tax 
Commission also finds such argument to be without merit. 
Section 59-12-104(2) of the Utah Code provides for the 
exemption from sales tax on those sales made "to the state". 
The state referred to is the State of Utah and does not extend 
to any other state. Therefore, the exemption upon which the 
Petitioner relies does not exist for states other than Utah. 
The Commission also rejects the Petitioner's 
contention that the transactions involved interstate commerce 
because the goods were shipped out of state and installed in 
Nevada. The Petitioner argues that because the items were 
destined for out of state job sites, the raw materials 
purchased by the Petitioner were not "consumed" within the 
state of Utah, but rather, were "consumed" in Nevada. 
Again, the Petitioner misunderstands the nature of the 
transaction taking place, which is subject to tax. Here, the 
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transaction that is taxable is the sale of the raw materials 
from Utah vendors to the Petitioner. That transaction occurs 
within the state, and because the Petitioner is a real property 
contractor, the items are thus subject to tax. 
Finally, with respect to the contracts, the Petitioner 
claims that it did not operate as a real property contractor. 
The Petitioner claims that the contractual provisions requiring 
them to install the products were placed in the agreement by 
the general contractor simply as a matter of convenience for 
the general contractor, and that the Petitioner itself was not 
required to personally install the items in question. 
While it may be true that the parties to the contract 
fully anticipated the Petitioner to subcontract out its 
obligations regarding the installation of the materials, 
nevertheless, the Petitioner was ultimately responsible for the 
installation of those materials, and was ultimately responsible 
for the failure of any of its subcontractors to meet those 
obligations. Because of the ultimate responsibility of the 
Petitioner to ensure the installation of the materials in 
question, the Petitioner functioned as a real property 
contractor, thus making it liable for payment of the 
appropriate sales tax due. 
Turning next to the Petitioner's argument that the 
welding gasses, paint thinners and solvents are exempt from 
sales tax as items which become an ingredient or component part 
of a manufactured product, the Tax Commission finds such 
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argument also to be without merit. The uncontroverted 
testimony of witnesses for both parties establish that neither 
the welding gasses nor the thinners and solvents become a 
component part or ingredient of the finished products. 
In its final argument, the Petitioner claims that 
credit must be given for sales tax paid to the state of Nevada 
for property purchased and sold in the McCarren Airport, 
Downtown Transportation Center and hotel jobs. Again, the Tax 
Commission rejects the Petitioner's contention. 
The taxes owed by the Petitioner were first due and 
owing to the state of Utah. The fact that the Petitioner 
mistakenly or inadvertently paid sales tax to Nevada does not 
relieve the Petitioner from its obligations to pay sales tax 
due to the state of Utah. Under such circumstances, the 
Petitioner must pay the sales tax to the state of Utah and 
request an appropriate refund or credit with the state of 
Nevada. This finding is in accord with the multi-state tax 
compact as adopted by Utah and codified as §59-1-801, Utah Code 
Ann., 1953, as amended. 
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Based upon the foregoing, the Tax Commission affirms 
the determination of the Auditing Division and denies the 
Petitioner's Petition for Redetermination. It is so ordered. 
DATED this /r day of ^J^CLZ^ILLJL^ 1991. 
BY ORDER OF THE UTAH STATE TAX COMMISSION. 
.ssioner 
Pacheco 
Commissioner 
/UdntMdb~ 
S. Blaine Willes* 
Commissioner 
NOTICE: You have twenty (20) days after the date of the final 
order to file a request for reconsideration or thirty (30) days 
after the date of final order to file in Supreme Court a 
petition for judicial review. Utah Code Ann. §§63-46b-13(l), 
63~46b-14(2)(a). 
*Since the hearing on this case, Commissioner G. Blaine Davis 
has been replaced by S. Blaine Willes. Commissioner Willes has 
been duly advised of the facts and circumstances regarding tKl^. 
>, and is qualified to sign this decision. X!^0»'tyf/ %^ case, 
PFI/sd/1185w 
< C O • 
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I hereby certify that I mailed a copy of the foregoing 
Decision to the following: 
Niederhauser Ornamental & Metal Works Co 
c/o Craig F. McCullough 
Callister, Duncan & Nebeker 
800 Kennecott Bldg. 
Salt Lake City, UT 84133 
Craig Sandberg 
Assistant Director, Auditing 
Heber M. Wells Building 
Salt Lake City, UT 84134 
James H. Rogers 
Director, Auditing Div. 
Heber M. Wells Bldg. 
Salt Lake City, UT 84134 
John McCarrey 
Assistant Attorney General 
36 South State, 11th Floor 
Salt Lake City, UT 84111 
DATED t h i s h day of /</Jsa*f?./&SL. , 1991. 
Secretar 
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PART 8 
MULTISTATE TAX COMPACT 
59-1-801. Purpose of compact — Definitions — Elements of 
income tax laws — Division of income — Ele-
ments of sales and use tax laws — The commis-
sion — Uniform regulations and forms — Inter-
state audits — Arbitration — Entry into force and 
withdrawal — Effect on other laws and jurisdic-
tion — Construction and severability. 
The "Multistate Tax Compact" is hereby enacted into law and entered into 
with all jurisdictions legally joining therein, in the form substantially as 
follows: 
ARTICLE I. PURPOSES 
The purposes of this compact are to: 
1. Facilitate proper determination of state and local tax liability of 
multistate taxpayers, including the equitable apportionment of tax bases 
and settlement of apportionment disputes. 
2. Promote uniformity or compatibility in significant components of tax 
systems. 
3. Facilitate taxpayer convenience and compliance in the filing of tax 
returns and in other phases of tax administration. 
4. Avoid duplicative taxation. 
ARTICLE H. DEFINITIONS 
As used in this compact: 
1. "State" means a state of the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, or any territory or possession of the 
United States. 
2. "Subdivision" means any governmental unit or special district of a 
state. 
3. "Taxpayer" means any corporation, partnership, firm, association, 
governmental unit or agency, or person acting as a business entity in 
more than one state. 
4. "Income tax" means a tax imposed on or measured by net income 
including any tax imposed on or measured by an amount arrived at by 
deducting expenses from gross income, one or more forms of which ex-
penses are not specifically and directly related to particular transactions. 
5. "Capital stock tax" means a tax measured in any way by the capital 
of a corporation considered in its entirety. 
6. "Gross receipts tax" means a tax, other than a sales tax, which is 
imposed on or measured by the gross volume of business, in terms of gross 
receipts or in other terms, and in the determination of which no deduction 
is allowed which would constitute the tax an income tax. 
7. "Sales tax" means a tax imposed with respect to the transfer for a 
consideration of ownership, possession, or custody of tangible personal 
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property or the rendering of services measured by the price of the tangible 
personal property transferred or services rendered and which is required 
by state or local law to be separately stated from the sales price by the 
seller, or which is customarily separately stated from the sales price, but 
does not include a tax imposed exclusively on the sale of a specifically 
identified commodity or article or class of commodities or articles. 
8. "Use tax" means a nonrecurring tax, other than a sales tax, which 
(a) is imposed on or with respect to the exercise or enjoyment of any right 
or power over tangible personal property incident to the ownership, pos-
session, or custody of that property or the leasing of that property from 
another including any consumption, keeping, retention, or other use of 
tangible personal property, and (b) is complementary to a sales tax. 
9. "Tax" means an income tax, capital stock tax, gross receipts tax, 
sales tax, use tax, and any other tax which has a multistate impact, 
except that the provisions of Articles III, IV, and V of this compact shall 
apply only to the taxes specifically designated therein and the provisions 
of Article IX of this compact shall apply only in respect to determinations 
pursuant to Article IV. 
ARTICLE HI. ELEMENTS OF INCOME TAX LAWS 
Taxpayer Option, State and Local Taxes 
1. Any taxpayer subject to an income tax whose income is subject to appor-
tionment and allocation for tax purposes pursuant to the laws of a party state 
or pursuant to the laws of subdivisions in two or more party states may elect 
to apportion and allocate his income in the manner provided by the laws of 
such state or by the laws of such states and subdivisions without reference to 
this compact, or may elect to apportion and allocate in accordance with Article 
IV. This election for any tax year may be made in all party states or subdivi-
sions thereof or in any one or more of the party states or subdivisions thereof 
without reference to the election made in the others. For the purposes of this 
paragraph, taxes imposed by subdivisions shall be considered separately from 
state taxes and the apportionment and allocation also may be applied to the 
entire tax base. In no instance wherein Article IV is employed for all subdivi-
sions of a state may the sum of all apportionments and allocations to subdivi-
sions within a state be greater than the apportionment and allocation that 
would be assignable to that state if the apportionment and allocation were 
being made with respect to a state income tax. 
Taxpayer Option, Short Form 
2. Each party state or any subdivision thereof which imposes an income tax 
shall provide by law that any taxpayer required to file a return, whose only 
activities within the taxing jurisdiction consist of sales and do not include 
owning or renting real estate or tangible personal property, and whose dollar 
volume of gross sales made during the tax year within the state or subdivi-
sion, as the case may be, is not in excess of $100,000, may elect to report and 
pay any tax due on the basis of a percentage of such volume, and shall adopt 
rates which shall produce a tax which reasonably approximates the tax other-
wise due. The Multistate Tax Commission, not more than once in five years, 
may adjust the $100,000 figure in order to reflect such changes as may occur 
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in the real value of the dollar, and such adjusted figure, upon the adoption by 
the commission, shall replace the $100,000 figure specifically provided herein. 
Each party state and subdivision thereof may make the same election avail-
able to taxpayers additional to those specified in this paragraph. 
Coverage 
3. Nothing in this article relates to the reporting or payment of any tax 
other than an income tax. 
ARTICLE IV. DIVISION OF INCOME 
1. As used in this article, unless the context otherwise requires: 
(a) "Business income" means income arising from transactions and ac-
tivity in the regular course of the taxpayer's trade or business and in-
cludes income from tangible and intangible property if the acquisition, 
management, and disposition of the property constitute integral parts of 
the taxpayer's regular trade or business operations. 
(b) "Commercial domicile" means the principal place from which the 
trade or business of the taxpayer is directed or managed. 
(c) "Compensation" means wages, salaries, commissions and any other 
form of remuneration paid to employees for personal services. 
(d) "Financial organization" means any bank, trust company, savings 
bank, industrial bank, land bank, safe deposit company, private banker, 
savings and loan association, credit union, cooperative bank, small loan 
company, sales finance company, investment company, or any type of 
insurance company. 
(e) "Nonbusiness income" means all income other than business in-
come. 
(f) "Public utility" means any business entity (1) which owns or oper-
ates any plant, equipment, property, franchise, or license for the trans-
mission of communications, transportation of goods or persons, except by 
pipeline, or the production, transmission, sale, delivery, or furnishing of 
electricity, water, or steam, and (2) whose rates of charges for goods or 
services have been established or approved by a federal, state, or local 
government or governmental agency. 
(g) "Sales" means all gross receipts of the taxpayer not allocated under 
paragraphs of this article. 
(h) "State" means any state of the United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, any territory or possession of the 
United States, and any foreign country or political subdivision, thereof. 
(i) "This state" means the state in which the relevant tax return is filed 
or, in the case of application of this article to the apportionment and 
allocation of income for local tax purposes, the subdivision or local taxing 
district in which the relevant tax return is filed. 
2. Any taxpayer having income from business activity which is taxable 
both within and without this state shall allocate and apportion his net income 
as provided in this article. 
3. For purposes of allocation and apportionment of income under this arti-
cle, a taxpayer is taxable in another state if (1) in that state he is subject to a 
net income tax, a franchise tax measured by net income, a franchise tax for 
the privilege of doing business, or a corporate stock tax, or (2) that state has 
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jurisdiction to subject the taxpayer to a net income tax regardless of whether, 
in fact, the state does or does not. 
4. Rents and royalties from real or tangible personal property, capital 
gains, interests, dividends, or patent or copyright royalties, to the extent that 
they constitute nonbusiness income, shall be allocated as provided in para-
graphs 5 through 8 of this article. 
5. (a) Net rents and royalties from real property located in this state are 
allocable to this state. 
(b) Net rents and royalties from tangible personal property are alloca-
ble to this state (1) if and to the extent that the property is utilized in this 
state, or (2) in their entirety if the taxpayer's commercial domicile is in 
this state and the taxpayer is not organized under the laws of or taxable 
in the state in which the property is utilized. 
(c) The extent of utilization of tangible personal property in a state is 
determined by multiplying the rents and royalties by a fraction, the nu-
merator of which is the number of days of physical location of the prop-
erty in the state during the rental or royalty period in the taxable year 
and the denominator of which is the number of days of physical location of 
the property everywhere during all rental or royalty periods in the tax-
able year. If the physical location of the property during the rental or 
royalty period is unknown or unascertainable by the taxpayer, tangible 
personal property is utilized in the state in which the property was lo-
cated at the time the rental or royalty payer obtained possession. 
6. (a) Capital gains and losses from sales of real property located in this 
state are allocable to this state. 
(b) Capital gains and losses from sales of tangible personal property 
are allocable to this state if (1) the property had a situs in this state at the 
time of the sale, or (2) the taxpayer's commercial domicile is in this state 
and the taxpayer is not taxable in the state in which the property had a 
situs. 
(c) Capital gains and losses from sales of intangible personal property 
are allocable to this state if the taxpayer's commercial domicile is in this 
state. 
7. Interest and dividends are allocable to this state if the taxpayer's com-
mercial domicile is in this state. 
8. (a) Patent and copyright royalties are allocable to this state (1) if and to 
the extent that the patent or copyright is utilized by the payer in this 
state, or (2) if and to the extent that the patent or copyright is utilized by 
the payer in a state in which the taxpayer is not taxable and the tax-
payer's commercial domicile is in this state. 
(b) A patent is utilized in a state to the extent that it is employed in 
production, fabrication, manufacturing, or other processing in the state or 
to the extent that a patented product is produced in the state. If the basis 
of receipts from patent royalties does not permit allocation to states or if 
the accounting procedures do not reflect states of utilization, the patent is 
utilized in the state in which the taxpayer's commercial domicile is lo-
cated. 
(c) A copyright is utilized in a state to the extent that printing or other 
publication originates in the state. If the basis of receipts from copyright 
royalties does not permit allocation to states or if the accounting proce-
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dures do not reflect states of utilization, the copyright is utilized in the 
state in which the taxpayer's commercial domicile is located. 
9. All business income shall be apportioned to this state by multiplying the 
income by a fraction, the numerator of which is the property factor plus the 
payroll factor plus the sales factor and the denominator of which is three. 
10. The property factor is a fraction, the numerator of which is the average 
value of the taxpayer's real and tangible personal property owned or rented 
and used in this state during the tax period and the denominator of which is 
the average value of all the taxpayer's real and tangible personal property 
owned or rented and used during the tax period. 
11. Property owned by the taxpayer is valued at its original cost. Property 
rented by the taxpayer is valued at eight times the net annual rental rate. Net 
annual rental rate is the annual rental rate paid by the taxpayer less any 
annual rental rate received by the taxpayer from subrentals. 
12. The average value of property shall be determined by averaging the 
values at the beginning and ending of the tax period but the tax administrator 
may require the averaging of monthly values during the tax period if reason-
ably required to reflect properly the average value of the taxpayer's property. 
13. The payroll factor is a fraction, the numerator of which is the total 
amount paid in this state during the tax period by the taxpayer for compensa-
tion and the denominator of which is the total compensation paid everywhere 
during the tax period. 
14. Compensation is paid in this state if: 
(a) the individual's service is performed entirely within the state; 
(b) the individual's service is performed both within and without the 
state, but the service performed without the state is incidental to the 
individual's service within the state; or 
(c) some of the service is performed in the state and (1) the base of 
operations or, if there is no base of operations, the place from which the 
service is directed or controlled is in the state, or (2) the base of operations 
or the place from which the service is directed or controlled is not in any 
state in which some part of the service is performed, but the individual's 
residence is in this state. 
15. The sales factor is a fraction, the numerator of which is the total sales of 
the taxpayer in this state during the tax period and the denominator of which 
is the total sales of the taxpayer everywhere during the tax period. 
16. Sales of tangible personal property are in this state if: 
(a) the property is delivered or shipped to a purchaser, other than the 
United States government, within this state regardless of the f.o.b. point 
or other conditions of the sale; or 
(b) the property is shipped from an office, store, warehouse, factory, or 
other place of storage in this state and (1) the purchaser is the United 
States government, or (2) the taxpayer is not taxable in the state of the 
purchaser. 
17. Sales, other than sales of tangible personal property, are in this state if: 
(a) the income-producing activity is performed in this state; or 
(b) the income-producing activity is performed both in and outside this 
state and a greater proportion of the income-producing activity is per-
formed in this state than in any other state, based on costs of perfor-
mance. 
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18. If the allocation and apportionment provisions of this article do not 
fairly represent the extent of the taxpayer's business activity in this state, the 
taxpayer may petition for or the tax administrator may require, in respect to 
all or any part of the taxpayer's business activity, if reasonable: 
(a) separate accounting; 
(b) the exclusion of any one or more of the factors; 
(c) the inclusion of one or more additional factors which will fairly 
represent the taxpayer's business activity in this state; or 
(d) the employment of any other method to effectuate an equitable 
allocation and apportionment of the taxpayer's income. 
ARTICLE V. ELEMENTS OF SALES AND USE TAX LAWS 
Tax Credit 
1. Each purchaser liable for a use tax on tangible personal property shall be 
entitled to full credit for the combined amount or amounts of legally imposed 
sales or use taxes paid by him with respect to the same property to another 
state and any subdivision thereof. The credit shall be applied first against the 
amount of any use tax due the state, and any unused portion of the credit 
shall then be applied against the amount of any use tax due a subdivision. 
Exemption Certificates, Vendors May Rely 
2. Whenever a vendor receives and accepts in good faith from a purchaser a 
resale or other exemption certificate or other written evidence of exemption 
authorized by the appropriate state or subdivision taxing authority, the ven-
dor shall be relieved of liability for a sales or use tax with irespect to the 
transaction. 
ARTICLE VI. THE COMMISSION 
Organization and Management 
1. (a) The Multistate Tax Commission is hereby established. It shall be 
composed of one "member" from each party state who shall be the head of 
the state agency charged with the administration of the types of taxes to 
which this compact applies. If there is more than one such agency the 
state shall provide by law for the selection of the commission member 
from the heads of the relevant agencies. State law may provide that a 
member of the commission be represented by an alternate but only if 
there is on file with the commission written notification of the designa-
tion and identity of the alternate. The attorney general of each party 
state or his designee, or other counsel if the laws of the party state specifi-
cally provide, shall be entitled to attend the meetings of the commission, 
but shall not vote. Such attorneys general, designees, or other counsel 
shall receive all notices of meetings required under paragraph 1(e) of this 
article. 
(b) Each party state shall provide by law for the selection of represen-
tatives from its subdivisions affected by this compact to consult with the 
commission member from that state. 
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(c) Each member shall be entitled to one vote. The commission shall 
not act unless a majority of the members are present, and no action shall 
be binding unless approved by a majority of the total number of members. 
(d) The commission shall adopt an official seal to be used as it may 
provide. 
(e) The commission shall hold an annual meeting and such other regu-
lar meetings as its bylaws may provide and such special meetings as its 
executive committee may determine. The commission bylaws shall spec-
ify the dates of the annual and any other regular meetings, and shall 
provide for the giving of notice of annual, regular, and special meetings. 
Notices of special meetings shall include the reasons therefor and an 
agenda of the items to be considered. 
(f) The commission shall elect annually, from among its members, a 
chairman, a vice-chairman, and a treasurer. The commission shall ap-
point an executive director who shall serve at its pleasure, and it shall fix 
his duties and compensation. The executive director shall be secretary of 
the commission. The commission shall make provision for the bonding of 
such of its officers and employees as it may deem appropriate. 
(g) Irrespective of the civil service, personnel, or other merit system 
laws of any party state, the executive director shall appoint or discharge 
such personnel as may be necessary for the performance of the functions 
of the commission and shall fix their duties and compensation. The com-
mission bylaws shall provide for personnel policies and programs. 
(h) The commission may borrow, accept, or contract for the services of 
personnel from any state, the United States, or any other governmental 
entity. 
(i) The commission may accept for any of its purposes and functions 
any and all donations and grants of money, equipment, supplies, mate-
rials, and services, conditional or otherwise, from any governmental en-
tity, and may utilize and dispose of the same. 
(j) The commission may establish one or more offices for the transact-
ing of its business. 
(k) The commission shall adopt bylaws for the conduct of its business. 
The commission shall publish its bylaws in convenient form, and shall file 
a copy of the bylaws and any amendments thereto with the appropriate 
agency or officer in each of the party states. 
(1) The commission annually shall make to the governor and legisla-
ture of each party state a report covering its activities for the preceding 
year. Any donation or grant accepted by the commission or services bor-
rowed shall be reported in the annual report of the commission, and shall 
include the nature, amount, and conditions, if any, of the donation, gift, 
grant, or services borrowed and the identity of the donor or lender. The 
commission may make additional reports as it may deem desirable. 
Committees 
2. (a) To assist in the conduct of its business when the full commission is 
not meeting, the commission shall have an executive committee of seven 
members, including the chairman, vice-chairman, treasurer, and four 
other members elected annually by the commission. The executive com-
mittee, subject to the provisions of this compact and consistent with the 
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policies of the commission, shall function as provided in the bylaws of the 
commission. 
(b) The commission may establish advisory and technical committees, 
membership on which may include private persons and public officials, in 
furthering any of its activities. Such committees may consider any matter 
of concern to the commission, including problems of special interest to 
any party state and problems dealing with particular types of taxes. 
(c) The commission may establish such additional committees as its 
bylaws may provide. 
3. In addition to powers conferred elsewhere in this compact, the commis-
sion shall have power to: 
(a) study state and local tax systems and particular types of state and 
local taxes; 
(b) develop and recommend proposals for an increase in uniformity or 
compatibility of state and local tax laws with a view toward encouraging 
the simplification and improvement of state and local tax law and admin-
istration; 
(c) compile and publish information as in its judgment would assist the 
party states in implementation of the compact and taxpayers in comply-
ing with state and local tax laws; and 
(d) do all things necessary and incidental to the administration of its 
functions pursuant to this compact. 
Finance 
4. (a) The commission shall submit to the governor or designated officer or 
officers of each party state a budget of its estimated expenditures for such 
period as may be required by the laws of that state for presentation to the 
legislature thereof. 
(b) Each of the commission's budgets of estimated expenditures shall 
contain specific recommendations of the amounts to be appropriated by 
each of the party states. The total amount of appropriations requested 
under any such budget shall be apportioned among the party states as 
follows: one-tenth in equal shares; and the remainder in proportion to the 
amount of revenue collected by each party state and its subdivisions from 
income taxes, capital stock taxes, gross receipts taxes, sales and use 
taxes. In determining such amounts, the commission shall employ such 
available public sources of information as, in its judgment, present the 
most equitable and accurate comparisons among the party states. Each of 
the commission's budgets of estimated expenditures and requests for ap-
propriations shall indicate the sources used in obtaining information em-
ployed in applying the formula contained in this paragraph. 
(c) The commission shall not pledge the credit of any party state. The 
commission may meet any of its obligations in whole or in part with funds 
available to it under paragraph Mi) of this article; provided that the 
commission takes specific action setting aside such funds prior to incur-
ring any obligation to be met in whole or in part in such manner. Except 
where the commission makes use of funds available to it under paragraph 
l(i), the commission shall not incur any obligation prior to the allotment 
of funds by the party states adequate to meet the same. 
(d) The commission shall keep accurate accounts of all receipts and 
disbursements. The receipts and disbursements of the commission shall 
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be subject to the audit and accounting procedures established under its 
bylaws. All receipts and disbursements of funds handled by the commis-
sion shall be audited yearly by a certified or licensed public accountant 
and the report of the audit shall be included in and become part of the 
annual report of the commission. 
(e) The accounts of the commission shall be open at any reasonable 
time for inspection by duly constituted officers of the party states and by 
any persons authorized by the commission. 
(f) Nothing contained in this article shall be construed to prevent com-
mission compliance with laws relating to audit or inspection of accounts 
by or on behalf of any government contributing to the support of the 
commission. 
ARTICLE VH. UNIFORM REGULATIONS AND FORMS 
1. Whenever any two or more party states, or subdivisions of party states, 
have uniform or similar provisions of law relating to an income tax, the 
commission may adopt uniform regulations for any phase of the administra-
tion of such law, including assertion of jurisdiction to tax, or prescribing 
uniform tax forms. The commission may also act with respect to the provisions 
of Article IV of this compact. 
2. Prior to the adoption of any regulations, the commission shall: 
(a) as provided in its bylaws, hold at least one public hearing on due 
notice to all affected party states and subdivisions thereof and to all 
taxpayers and other persons who have made timely request of the com-
mission for advance notice of its regulation-making proceedings; and 
(b) afford all affected party states and subdivisions and interested per-
sons an opportunity to submit relevant written data and views, which 
shall be considered fully by the commission. 
3. The commission shall submit any regulations adopted by it to the appro-
priate officials of all party states and subdivisions to which they might apply. 
Each such state and subdivision shall consider any such regulation for adop-
tion in accordance with its own laws and procedures. 
ARTICLE Vm. INTERSTATE AUDITS 
1. This article shall be in force only in those party states that specifically 
provide therefor by statute. 
2. Any party state or subdivision thereof desiring to make or participate in 
an audit of any accounts, books, papers, records, or other documents may 
request the commission to perform the audit on its behalf. In responding to 
the request, the commission shall have access to and may examine, at any 
reasonable time, such accounts, books, papers, records, and other documents 
and any relevant property or stock of merchandise. The commission may enter 
into agreements with party states or their subdivisions for assistance in per-
formance of the audit. The commission shall make charges, to be paid by the 
state or local government or governments for which it performs the service, 
for any audits performed by it in order to reimburse itself for the actual costs 
incurred in making the audit. 
3. The commission may require the attendance of any person within the 
state where it is conducting an audit or part thereof at a time and place fixed 
by it within such state for the purpose of giving testimony with respect to any 
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account, book, paper, document, other record, property, or stock of merchan-
dise being examined in connection with the audit. If the person is not within 
the jurisdiction, he may be required to attend for such purpose at any time 
and place fixed by the commission within the state of which he is a resident; 
provided that such state has adopted this article. 
4. The commission may apply to any court having power to issue compul-
sory process for orders in aid of its powers and responsibilities pursuant to this 
article and any and all such courts shall have jurisdiction to issue such orders. 
Failure of any person to obey any such order shall be punishable as contempt 
of the issuing court. If the party or subject matter on account of which the 
commission seeks an order is within the jurisdiction of the court to which 
application is made, such application may be to a court in the state or subdivi-
sion on behalf of which the audit is being made or a court in the state in which 
the object of the order being sought is situated. The provisions of this para-
graph apply only to courts in a state that has adopted this article. 
5. The commission may decline to perform any audit requested if it finds 
that its available personnel or other resources are insufficient for the purpose 
or that, in the terms requested, the audit is impracticable of satisfactory 
performance. If the commission, on the basis of its experience, has reason to 
believe that an audit of a particular taxpayer, either at a particular time or on 
a particular schedule, would be of interest to a number of party states or their 
subdivisions, it may offer to make the audit or audits, the offer to be contin-
gent on sufficient participation therein as determined by the commission. 
6. Information obtained by any audit pursuant to this article shall be confi-
dential and available only for tax purposes to party states, their subdivisions 
or the United States. Availability of information shall be in accordance with 
the laws of the staces or subdivisions on whose account the commission per-
forms the audit, and only through the appropriate agencies or officers of such 
states or subdivisions. Nothing in this article shall be construed to require 
any taxpayer to keep records for any period not otherwise required by law. 
7. Other arrangements made or authorized pursuant to law for cooperative 
audit by or on behalf of the party states or any of their subdivisions are not 
superseded or invalidated by this article. 
8. In no event shall the commission make any charge against a taxpayer for 
an audit. 
9. As used in this article, "tax," in addition to the meaning ascribed to it in 
Article II, means any tax or license fee imposed in whole or in part for revenue 
purposes. 
ARTICLE IX. ARBITRATION 
1. Whenever the commission finds a need for settling disputes concerning 
apportionments and allocations by arbitration, it may adopt a regulation plac-
ing this article in effect, notwithstanding the provisions of Article VII. 
2. The commission shall select and maintain an arbitration panel composed 
of officers and employees of state and local governments and private persons 
who shall be knowledgeable and experienced in matters of tax law and admin-
istration. 
3. Whenever a taxpayer who has elected to employ Article IV, or whenever 
the laws of the party state or subdivision thereof are substantially identical 
with the relevant provisions of Article IV, the taxpayer, by written notice to 
the commission and to each party state or subdivision thereof that would be 
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affected, may secure arbitration of an apportionment or allocation, if he is 
dissatisfied with the final administrative determination of the tax agency of 
the state or subdivision with respect thereto on the ground that it would 
subject him to double or multiple taxation by two or more party states or 
subdivisions thereof. Each party state and subdivision thereof hereby con-
sents to the arbitration as provided herein, and agrees to be bound thereby. 
4. The arbitration board shall be composed of one person selected by the 
taxpayer, one by the agency or agencies involved, and one member of the 
commission's arbitration panel. If the agencies involved are unable to agree 
on the person to be selected by them, such person shall be selected by lot from 
the total membership of the arbitration panel. The two persons selected for 
the board in the manner provided by the foregoing provisions of this para-
graph shall jointly select the third member of the board. If they are unable to 
agree on the selection, the third member shall be selected by lot from among 
the total membership of the arbitration panel. No member of a board selected 
by lot shall be qualified to serve if he is an officer or employee or is otherwise 
affiliated with any party to the arbitration proceeding. Residence within the 
jurisdiction of a party to the arbitration proceedings shall not constitute affili-
ation within the meaning of this paragraph. 
5. The board may sit in any state or subdivision party to the proceeding, in 
the state of the taxpayer's incorporation, residence, or domicile, in any state 
where the taxpayer does business, or in any place that it finds most appropri-
ate for gaining access to evidence relevant to the matter before it. 
6. The board shall give due notice of the times and places of its hearings. 
The parties shall be entitled to be heard, to present evidence, and to examine 
and cross-examine witnesses. The board shall act by majority vote. 
7. The board shall have power to administer oaths, take testimony, sub-
poena and require the attendance of witnesses and the production of accounts, 
books, papers, records, and other documents, and issue commissions to take 
testimony. Subpoenas may be signed by any member of the board. In case of 
failure to obey a subpoena, and upon application by the board, any judge of a 
court of competent jurisdiction of the state in which the board is sitting or in 
which the person to whom the subpoena is directed may be found may make 
an order requiring compliance with the subpoena, and the court may punish 
failure to obey the order as a contempt. The provisions of this paragraph apply 
only in states that have adopted this article. 
8. Unless the parties otherwise agree the expenses and other costs of the 
arbitration shall be assessed and allocated among the parties by the board in 
such manner as it may determine. The commission shall fix a schedule of 
compensation for members of arbitration boards and of other allowable ex-
penses and costs. No officer or employee of a state or local government who 
serves as a member of a board shall be entitled to compensation therefor 
unless he is required on account of his service to forego the regular compensa-
tion attaching to his public employment, but any such board members shall be 
entitled to expenses. 
9. The board shall determine the disputed apportionment or allocation and 
any matters necessary thereto. The determinations of the board shall be final 
for purposes of making the apportionment or allocation, but for no other pur-
pose. 
10. The board shall file with the commission and with each tax agency 
represented in the proceeding: the determination of the board; the board's 
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written statement of its reason therefor; the record of the board's proceedings; 
and any other documents required by the arbitration rules of the commission 
to be filed. 
11. The commission shall publish the determinations of boards together 
with the statements of the reasons therefor. 
12. The commission shall adopt and publish rules of procedure and practice 
and shall file a copy of such rules and of any amendment thereto with the 
appropriate agency or officer in each of the party states. 
13. Nothing contained herein shall prevent at any time a written compro-
mise of any matter or matters in dispute, if otherwise lawful, by the parties to 
the arbitration proceeding. 
ARTICLE X. ENTRY INTO FORCE AND WITHDRAWAL 
1. This compact shall enter into force when enacted into law by any seven 
states. Thereafter, this compact shall become effective as to any other state 
upon its enactment thereof. The commission shall arrange for notification of 
all party states whenever there is a new enactment of the compact. 
2. Any party state may withdraw from this compact by enacting a statute 
repealing the same. No withdrawal shall affect any liability already incurred 
by or chargeable to a party state prior to the time of such withdrawal. 
3. No proceeding commenced before an arbitration board prior to the with-
drawal of a state and to which the withdrawing state or any subdivision 
thereof is party shall be discontinued or terminated by the withdrawal, nor 
shall the board thereby lose jurisdiction over any of the parties to the proceed-
ing necessary to make a binding determination therein. 
ARTICLE XI. EFFECT ON OTHER LAWS AND JURISDICTION 
Nothing in this compact shall be construed to: 
(a) affect the power of any state or subdivision thereof to fix rates of 
taxation, except that a party state shall be obligated to implement Article 
III 2 of this compact; 
(b) apply to any tax or fixed fee imposed for the registration of a motor 
vehicle or any tax on motor fuel, other than a sales tax; provided that the 
definition of "tax" in Article VIII 9 may apply for the purposes of that 
article and the commission's powers of study and recommendation pursu-
ant to Article VI 3 may apply; 
(c) withdraw or limit the jurisdiction of any state or local court or 
administrative officer or body with respect to any person, corporation or 
other entity or subject matter, except to the extent that such jurisdiction 
is expressly conferred by or pursuant to this compact upon another 
agency or body; or 
(d) supersede or limit the jurisdiction of any court of the United States. 
ARTICLE XH. CONSTRUCTION AND SEVERABILITY 
This compact shall be liberally construed so as to effectuate the purposes 
thereof. The provisions of this compact shall be severable and if any phrase, 
clause, sentence, or provision of this compact is declared to be contrary to the 
constitution of any state or of the United States or the applicability thereof to 
any government, agency, person, or circumstance is held invalid, the validity 
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of the remainder of this compact and the applicability thereof to any govern-
ment, agency, person, or circumstance shall not be affected thereby. If this 
compact shall be held contrary to the constitution of any state participating 
therein, the compact shall remain in full force and effect as to the remaining 
party states and in full force and effect as to the state affected as to all 
severable matters. 
The following sales and uses are exempt 
chapter: 
(1) sales of motor fuels and special fuels subject to a Utah state excise 
tax under Title 59, Chapter 13, Motor and Special Fuel Tax Act; 
(2) sales to the state, its institutions, and its political subdivisions; 
(3) sales of food, beverage, and dairy products from vending machines 
in which the proceeds of each sale do not exceed $1 if the vendor or 
operator of the vending machine reports an amount equal to 120% of the 
cost of items as goods consumed; 
(4) sales of food, beverage, dairy products, similar confections, and re-
lated services to commercial airline carriers for in-flight consumption; 
(5) sales of parts and equipment installed in aircraft operated by com-
mon carriers in interstate or foreign commerce; 
(6) sales of commercials, motion picture films, prerecorded audio pro-
gram tapes or records, and prerecorded video tapes by a producer, distrib-
utor, or studio to a motion picture exhibitor, distributor, or commercial 
television or radio broadcaster; 
(7) sales made through coin-operated laundry machines, coin-operated 
dry cleaning machines, or coin-operated car washes; 
(8) sales made to or by religious or charitable institutions in the con-
duct of their regular religious or charitable functions and activities and, 
after July 1,1993, if the requirements of Section 59-12-104.1 are fulfilled; 
(9) sales of vehicles of a type required to be registered under the motor 
vehicle laws of this state which are made to bona fide nonresidents of this 
state and are not afterwards registered or used in this state except as 
necessary to transport them to the borders of this state; 
(10) sales of medicine; 
(11) sales or use of property, materials, or services used in the con-
struction of or incorporated in pollution control facilities allowed by Sec-
tions 19-2-123 through 19-2-127; 
(12) sales or use of property which the state is prohibited from taxing 
under the Constitution or laws of the United States or under the laws of 
this state; 
(13) sales of meals served by: 
(a) public elementary and secondary schools; 
(b) churches, charitable institutions, and institutions of higher ed-
ucation, if the meals are not available to the general public; and 
(c) inpatient meals provided at medical or nursing facilities; 
(14) isolated or occasional sales by persons not regularly engaged in 
business, except the sale of vehicles or vessels required to be titled or 
registered under the laws of this state; 
(15) sales or leases of machinery and equipment purchased or leased by 
a manufacturer for use in new or expanding operations (excluding normal 
operating replacements, which includes replacement machinery and 
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(1) As provided by statute, the Supreme Court or the Court of Appeals has 
jurisdiction to review all final agency action resulting from formal adjudica-
tive proceedings. 
(2) (a) To seek judicial review of final agency action resulting from formal 
adjudicative proceedings, the petitioner shall file a petition for review of 
agency action with the appropriate appellate court in the form required 
by the appellate rules of the appropriate appellate court. 
(b) The appellate rules of the appropriate appellate court shall govern 
all additional filings and proceedings in the appellate court. 
(3) The contents, transmittal, and filing of the agency's record for judicial 
review of formal adjudicative proceedings are governed by the Utah Rules of 
Appellate Procedure, except that: 
(a) all parties to the review proceedings may stipulate to shorten, sum-
marize, or organize the record; 
(b) the appellate court may tax the cost of preparing transcripts and 
copies for the record: 
(i) against a party who unreasonably refuses to stipulate to 
shorten, summarize, or organize the record; or 
(ii) according to any other provision of law. 
(4) The appellate court shall grant relief only if, on the basis of the agency's 
record, it determines that a person seeking judicial review has been substan-
tially prejudiced by any of the following: 
(a) the agency action, or the statute or rule on which the agency action 
is based, is unconstitutional on its face or as applied; 
(b) the agency has acted beyond the jurisdiction conferred by any stat-
ute; 
(c) the agency has not decided all of the issues requiring resolution; 
(d) the agency has erroneously interpreted or applied the law; 
(e) the agency has engaged in an unlawful procedure or decision-mak-
ing process, or has failed to follow prescribed procedure; 
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(f) the persons taking the agency action were illegally constituted as a 
decision-making body or were subject to disqualification; 
(g) the agency action is based upon a determination of fact, made or 
implied by the agency, that is not supported by substantial evidence when 
viewed in light of the whole record before the court; 
(h) the agency action is: 
(i) an abuse of the discretion delegated to the agency by statute; 
(ii) contrary to a rule of the agency; 
(iii) contrary to the agency's prior practice, unless the agency justi-
fies the inconsistency by giving facts and reasons that demonstrate a 
fair and rational basis for the inconsistency; or 
(iv) otherwise arbitrary or capricious. 
n.ooo-l9-58S. Materials and Supplies Sold to 
Owners, Contractors and Repairmen of Real 
Property Pursuant to Utah Code Ann. Sections 
59-12-102 and 59-12-103. 
A. Sale of tangible personal property to real property 
contractors and repairmen of real property is generally 
subject to tax. 
1. The person who converts the personal property into 
real property is the consumer of the personal property 
since h. :c thi bet one to own ft as nersonal property. 
2. The contractor or repairman is the conbiuuer oi tan-
gible personal property used to improve, alter or repair 
real property; regardless of the type of contract entered 
into-whether it is a lump sum, time and material, or a 
cost- plus contract. 
3. The sale of real property is not subject to the tax 
nor is the labor performed on real property. For exam-
ple, the sale of a completed home or building is not sub-
ject to the tax, but sales of materials and supplies to 
contractors and subcontractors are taxable transac-
tions as sales to final consumers. This is true whether 
the contract is performed for an individual, a religious 
institution, or a governmental instrumentality. 
4. Sales of materials to religious or charitable institu-
tions and government agencies are exempt only if sold 
as tangible personal property and the seller does not 
install the material as an improvement to realty or use 
it to repair real property. 
B. If the contractor or repairman purchases all mate-
rials and supplies from vendors who collect the Utah 
tax, no sales tax license is required unless the contrac-
tor makes direct sales of tangible personal property in 
addition to the work on real property. 
1. If direct sales are made, the contractor shall obtain 
a sales tax license and collect tax on all sales of tangible 
personal property to final consumers. 
2. The contractor must accrue and report tax on all 
merchandise bought tax-free and used in performing 
contracts to improve or repair real property. Books and 
records must be kept to account for both material sold 
and material consumed. 
C. Sales of materials and supplies to contractors for 
use in out-of-state jobs are taxable unless sold in inter-
state commerce in accordance with Rule R865-19-44S. 
D. This rule does not apply to contracts whereby the 
retailer sells and installs personal property which does 
not become part of the real property. See Rules R865-
19-51S, R865-19-59S, and R865-19-78S for information 
dealing with installation and repair of tangible per-
sonal property. 
